MODEL LETTER OF
UNDERWRITERS
COUNSEL

SECOND EDITION




MODEL LETTER OF UNDERWRITERS’ COUNSEL - SECOND EDITION

NOTICE

Neither the National Association of Bond Lawyers (“NABL”) nor its Securities Law and Disclosure Committee (the “Com-
mittee”) takes responsibility as to the completeness and accuracy of the materials contained herein; accordingly, readers are
encouraged to conduct independent research of original sources of authority. This report is provided to further legal education
and research and is not intended to provide legal advice or counsel as to any particular situation. Ifyou discover any errors or
omissions, please direct your comments to the President of NABL or to the Chair of the Committee.

National Association of Bond Lawyers
601 Thirteenth Street, NW
Suite 800 South
Washington, DC 20005-3875

Copyright © 2017 National Association of Bond Lawyers



MODEL LETTER OF UNDERWRITERS’ COUNSEL - SECOND EDITION

INTRODUCTION

This Model Letter of Underwriters’ Counsel is provided to assist NABL members in their
representation of underwriters in connection with the issuance of municipal securities. The Model Letter
contains references, indicated by italicized, bold-face letters, to Comments that follow the Model Letter,
which expand upon issues relevant to the particular section of the Model Letter. Readers are encouraged
to conduct their own independent research of original authority.

This Model Letter is intended as a guide. It includes alternative language, indicated by brackets.
In addition, the Comments to this Model Letter provide, in some instances, alternatives to the language in
the letter. Other language may be customary in some jurisdictions, and the language used in any particular
underwriters’ counsel letter should be reviewed in the context of the specific transaction, as well as internal
firm and local opinion practice.

This Model Letter of Underwriters’ Counsel is the second edition. The first edition was published
in 1999. Among other changes, this second edition incorporates language reflecting changing practice.
One of those changes is the inclusion in this Model Letter of an opinion on whether a continuing disclosure
undertaking meets the requirements of paragraph (b)(5) of Rule 15¢2-12, which has become a common
request of underwriters. Another change is the inclusion of negative assurance language concerning the
preliminary official statement. The inclusion of language concerning the preliminary official statement is
less common, and its inclusion in this Model Letter is not a recommendation by NABL that such language
be included but only a recognition that some underwriters request such language. NABL members are
encouraged to examine the comments concerning both the opinion on continuing disclosure undertakings
and negative assurance on preliminary official statements for a discussion of some of the issues involved.

NABL members who serve as counsel to underwriters are encouraged to discuss with their client
at the outset of the representation the form and scope of letter to be provided. These understandings are
best memorialized in an engagement letter.

This Model Letter was prepared by an ad hoc subcommittee of NABL’s Security Law and
Disclosure Committee and approved by NABL’s Board of Directors. The members of the ad hoc
subcommittee are listed in Appendix A.
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MODEL LETTER OF UNDERWRITERS’ COUNSEL
[NOTE: Parenthetical letter references are to the Commentary
immediately following this letter.]
[Letterhead of Underwriters’ Counsel]
(Date) (A)
(Name(s) and Address(es)) (B)

Re: (Name of Bonds) (C)

We have acted as counsel to [you] [the underwriters] (D) in connection with [your] [their]
purchase of the referenced bonds (the “Bonds”) pursuant to a Bond Purchase Agreement dated
(the “Agreement”) between (the “Issuer”) and [you] [you, as
representative(s) of the underwriters]. Capitalized terms not otherwise defined herein shall have the
meanings assigned to them in the Agreement.

(E) In rendering the opinions set forth in the numbered paragraphs immediately below, we have
examined such law and such certified proceedings, certifications, and other documents as we have deemed
necessary to render such opinions. Regarding questions of fact material to such opinions, we have relied
on the certified proceedings and other certifications of public officials and others furnished to us without
undertaking to verify the same by independent investigation.

Based on the foregoing, we are of the opinion that:

1. As of the date hereof and under existing law, the Bonds are exempt from registration under the
Securities Act of 1933, as amended, (F) and the [Trust Indenture] is exempt from qualification under the
Trust Indenture Act of 1939, as amended. (G)

2. The [Undertaking] complies with the requirements of paragraph (b)(5) of Rule 15¢2-12 of the
Securities Exchange Act of 1934, as amended, in effect as of the date hereof. (H)

(D In providing the statement of belief set forth in the paragraph immediately below, reference is
made to [the Preliminary Official Statement and] (/) the Official Statement. As your counsel, we reviewed
[the Preliminary Official Statement and] the Official Statement and certain other documents and have
participated in conferences in which the contents of [the Preliminary Official Statement and] the Official
Statement and other matters were discussed. The purpose of our professional engagement was not to
establish or to confirm factual matters set forth [in the Preliminary Official Statement or] in the Official
Statement, and we have not undertaken to verify independently any of such factual matters.

(K) Subject to the foregoing, and on the basis of the information we gained in the course of
performing the services referred to above, we confirm to you that no facts have come to the attention of the
attorneys in our firm rendering legal services in connection with this matter that cause them to believe that
[the Preliminary Official Statement as of its date or] (L) the Official Statement as of its date or as of the
date hereof contained or contains any untrue statement of a material fact or omitted or omits to state any
material fact necessary to make the statements made therein, in the light of the circumstances under which
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they were made, not misleading; (M) provided, however, we do not assume responsibility for the accuracy,
completeness or fairness of the statements contained in [the Preliminary Official Statement or] the Official
Statement, nor do we express any belief with respect to any financial and statistical data and forecasts,
projections, numbers, estimates, assumptions, and expressions of opinion [, and information concerning the
Letter of Credit and the Bank] [, and information concerning the Investment Agreement and the provider
thereof] [, and information concerning the Bond Insurance Policy and the Bond Insurer] [, and information
concerning the report of contained in Appendix __thereto] [, and information concerning The
Depository Trust Company and the book-entry system for the Bonds] contained or incorporated by
reference in [the Preliminary Official Statement or] the Official Statement and its Appendices, which we
expressly exclude from the scope of this paragraph. (N)

This letter is furnished by us solely for your benefit in your role as underwriter and may not
be relied upon by any other person or entity. (Q) We disclaim any obligation to supplement this letter to
reflect any facts or circumstances that may hereafter come to our attention or any changes in the law
that may hereafter occur.

Very truly yours,
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COMMENTARY

(A) Date of the Letter

The letter is ordinarily dated and delivered the date of closing and speaks only as of its date.

(B) Addressees: Clients: Conflicts

The letter generally is intended to be relied upon by the underwriters as a part of the performance
of their reasonable investigation obligations under the securities laws discussed in Comment (K),
Underwriters’ Antifraud Liability. Therefore, it should be addressed to the sole underwriter or, if there are
multiple underwriters, to one or more managers or representatives authorized to act on behalf of all the
underwriters (usually authorized to do so in an “Agreement Among Underwriters”) to engage counsel for
this purpose.

The addressees may not all be the clients of underwriters’ counsel since identifying the client in
transactions with more than one underwriter may be a matter of firm or attorney practice or negotiation
with the underwriters. There are several approaches, including that the client may be considered to be the
underwriting syndicate as an entity, the managing underwriters or only the senior managing underwriter,
or each separate underwriter in the syndicate. Selling group members (and others) whose interest is limited
to a normal concession or allowance are not usually considered underwriters and therefore are not typically
clients of underwriters’ counsel and so are not included as addressees. Ideally the client identification is
confirmed in an engagement letter at the inception of the relationship. See William H. McBride, Who is
the Client of Underwriters’ Counsel?, 27 The Bond Lawyer: The Journal of the National Association of
Bond Lawyers 33 (no. 2, June 1, 2005) (discussing the considerations related to the question of who the
underwriters’ counsel’s client is). See Comments (D), Scope of Representation, and (O), Reliance by Other
Parties, for discussions related to the scope of representation of underwriters’ counsel and reliance letters.

Even with a well-crafted engagement letter, because all clients of underwriters’ counsel may not
be identified at the beginning of a transaction, underwriters’ counsel may need to analyze and address
conflicts of interest well after commencement of work on the transaction. Both NABL’s The Function and
Professional Responsibilities of Bond Counsel (Third Edition, 2011) (“Professional Responsibilities of
Bond Counsel”) and NABL’s Model Engagement Letters (1998 Edition) include a discussion of the
American Bar Association’s Model Rules of Professional Conduct (the “Model Rules”) as they relate to
conflicts of interest and provide guidance for dealing with situations involving conflicts of interest.

©) Name of Bonds

Although this Model Letter uses the term “Bonds,” the securities to which this letter can apply
include bonds, notes, certificates of participation, and other forms of municipal securities.

(D) Scope of Representation

The phrase “we have acted as counsel to” can have a wide array of interpretations unless care has
been taken to define the scope of the underwriters’ counsel’s responsibilities at the outset of the transaction.
By specifying the terms of the representation in an engagement letter, counsel can clearly delineate the
duties it is undertaking as underwriters’ counsel. Although NABL’s Model Engagement Letters deals
specifically with bond counsel, many aspects of the publication are helpful to attorneys serving as
underwriters’ counsel. Model Engagement Letters addresses the scope of an engagement as well as the
application of several of the Model Rules. Model Rule 1.2 (which provides that a lawyer may limit the
objectives of the representation if the client consents after consultation) has particular significance for
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underwriters’ counsel. Consideration also should be given to modifying this Model Letter to refer expressly
to the engagement letter and any limitations it places on underwriters’ counsel’s responsibilities.

Another purpose of the phrase “we have acted as counsel to” is to make clear that other transaction
parties are not clients since an attorney’s responsibilities for an opinion to non-clients is different from the
responsibilities to a client.

See Comment (O), Reliance by Other Parties, for considerations in providing a reliance letter to
other parties. If a reliance letter is provided, a description in the letter of underwriters’ counsel’s client
relationship (e.g., “acted as counsel to”) will help prevent the recipient of the reliance letter from assuming
a nonexistent attorney-client relationship.

Because of heightened awareness by issuers of the importance of disclosure and the disclosure
process, and to provide continuity and coordination when multiple firms act as bond counsel from time to
time or for particular series of bonds making up a single offering, it is customary in some jurisdictions for
issuers to retain disclosure counsel whose role is to represent the issuer with respect to disclosure matters.
In such transactions, the underwriters should nevertheless, as discussed below, conduct their own
investigation, and underwriters’ counsel will usually, in accordance with the terms of engagement and the
engagement letter, assist in that investigation and deliver a negative assurance letter along the lines of this
Model Letter.

(E) Underwriters’ Counsel’s Review and Investigation Related to Opinions

This language sets forth the basis for underwriters’ counsel’s opinions and includes the phrase “as
we have deemed necessary.” This phrase applies only to matters of law and the opinions expressed in the
numbered paragraphs immediately below the phrase and not to the statements of belief in the subsequent
paragraphs providing the negative assurance. Limiting the phrase to the numbered paragraphs avoids the
implication that counsel has an obligation to seek out all potentially relevant factual information for
purposes of the negative assurance; such an obligation would be contrary to the inherent limitations of the
“negative assurance” discussed in Comment (M), Negative Assurance.

(F) Securities Act Registration Exemption

Section 3(a)(2) of the Securities Act of 1933 (the “1933 Act”) exempts “[a]ny security issued or
guaranteed by the United States or any territory thereof or any State of the United States, or by any political
subdivision of a State or territory, or by any public instrumentality of one or more States or territories” from
the requirement of the 1933 Act that certain publicly sold securities be registered with the Securities and
Exchange Commission (the “SEC”). Thus, most obligations of states, political subdivisions, and public
instrumentalities are exempt from registration under Section 3(a)(2) of the 1933 Act.

Underwriters in negotiated offerings typically require that bond counsel deliver a supplemental
opinion addressed to the underwriters that, among other things, states that the bonds are exempt from
registration under the 1933 Act. In these situations, underwriters’ counsel is rendering a “second opinion”
to its client regarding the exemption of the bonds from registration under the 1933 Act. If the status of the
issuer is not addressed in bond counsel’s approving opinion, underwriters’ counsel may consider obtaining
an opinion from bond counsel and/or issuer’s counsel to the effect that the issuer is a territory of the United
States, a state, a political subdivision, or a public instrumentality, to support its opinion that the bonds are
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exempt from registration under the 1933 Act. We note that in some jurisdictions the rules of professional
responsibility require counsel to state expressly whether counsel is relying on the opinion of other counsel.

When appropriate, the underwriters should obtain from other counsel involved in the transaction
no-registration opinions addressed to the underwriters with respect to other possible separate securities
involved in the transaction, such as guarantees, letters of credit, and bond insurance.

Additionally, in a conduit transaction in which bond proceeds are loaned by the issuer to a third
party, that loan obligation (whether or not evidenced by a note) may be a separate security that must be
registered unless a security or transactional exemption applies. Section 3(a) of the 1933 Act and SEC Rule
131 may provide other exemptions for such separate securities, which should be analyzed under the facts
and circumstances of the particular transaction.

(G) Trust Indenture Act Exemption

The Trust Indenture Act of 1939 (the “1939 Act”) requires that public offerings of debt securities
be issued under an indenture containing (or deemed to contain) certain required provisions and that the
indenture trustee be independent and meet various requirements. Section 304(a)(4) of the 1939 Act exempts
from those requirements indentures providing for the issuance of “[a]ny security exempted from the
provisions of the Securities Act of 1933 by paragraph (2) .. . of subsection 3(a) thereof.” Since, as discussed
in Comment (F), Securities Act Registration Exemption, above, most obligations of states, political
subdivisions, and political instrumentalities are exempt from the registration requirements of the 1933 Act
by virtue of Section 3(a)(2), trust indentures or bond resolutions related to such obligations are also
generally exempt from the qualification requirements of the 1939 Act.

(H) Continuing Disclosure Undertakings

Rule 15¢2-12 under the Securities Exchange Act of 1934 (the “1934 Act”) requires underwriters to
reasonably determine that an issuer (or an obligated person) has made a contractual commitment (an
“Undertaking”) to provide continuing disclosure of the type and in the manner specified in the Rule, unless
the offering is exempt from the Rule’s continuing disclosure requirements. As part of its engagement,
underwriters’ counsel may be responsible for drafting the Undertaking. To support the determination, some
underwriters ask their counsel for an opinion regarding the Undertaking’s compliance with Rule 15¢2-12.
Underwriters’ counsel should take care in the phrasing of that opinion. An alternative to the language in
this Model Letter is:

We are of the opinion that the [Undertaking] contains the elements required by paragraph
(b)(5) of Rule 15¢2-12 of the Securities Exchange Act of 1934, as amended, in effect as
of the date hereof.

The language in this Model Letter and the alternative above provide a basis for the underwriters
to reach the reasonable determination required by Rule 15¢2-12.

The sections of the Official Statement (or Preliminary Official Statement) describing the issuer’s
(or other obligated person’s) obligations under Rule 15¢2-12 and the terms of the continuing disclosure
undertaking are also within the scope of underwriters’ counsel’s negative assurance discussed in Comment
(M), Negative Assurance, unless expressly disclaimed. However, an opinion regarding the sufficiency of
the quantity and quality of the issuer’s filings may require an investigation or verification of the affairs of
the issuer that goes beyond the underwriters’ counsel standard engagement and would likely require
additional discussions regarding the scope of the engagement.
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@D Underwriters’ Counsel’s Review and Investigation Related to Negative Assurance

This language sets forth the basis for underwriters’ counsel’s expression of negative assurance and
is consistent with the limited scope of the “negative assurance” discussed in Comment (M), Negative
Assurance. The language confirms that the purpose of underwriters’ counsel’s engagement was not to
establish, or independently verify, factual matters set forth in the Preliminary Official Statement or the
Official Statement.

As discussed in Comment (K), Underwriters’ Antifraud Liability, underwriters’ counsel often
assists the underwriters in performing a reasonable investigation concerning the disclosure document. As
stated in Comment (D), Scope of Representation, consideration should be given to detailing in an
engagement letter or in another communication to the underwriters the scope of the activities to be
undertaken by underwriters’ counsel so as to make clear the areas where counsel will be assisting the
underwriters in their investigation. Additionally, underwriters’ counsel should address with the
underwriters how the due diligence it performs should be documented. Underwriters’ counsel’s negative
assurance letters would not typically disclose that documentation.

However, to the extent underwriters’ counsel’s review was limited in any way, consideration should
be given to making that clear in the letter. For example, the second sentence of this paragraph could be
revised as follows:

As your counsel, our review was limited to reviewing [the Preliminary Official Statement
and] the Official Statement and those documents described in Annex 1 hereto and we have
participated in those conferences described in Annex 1 hereto in which the contents of
[the Preliminary Official Statement and] the Official Statement were discussed.

To the extent underwriters’ counsel consulted other counsel with regard to particular matters,
underwriters’ counsel may wish to indicate that, to the extent its negative assurance covers those matters,
its belief is based on the advice of the other counsel. For example, the second sentence of this paragraph
could be revised as follows:

As your counsel, we reviewed [the Preliminary Official Statement and] the Official
Statement and certain documents and have participated in conferences in which the
contents of [the Preliminary Official Statement and] the Official Statement were discussed;
further, our statement of belief set forth in the paragraph immediately below is based on
the opinion of with respect to the statements and information contained
in [the Preliminary Official Statement and] the Official Statement under the heading

13 2

Q) Preliminary Official Statement

Underwriters’ counsel may be asked by the client to address the Preliminary Official Statement, in
addition to the final Official Statement, in this paragraph. Rule 159 under the 1933 Act codifies the SEC’s
position that disclosure for purposes of securities law liability under Sections 12(a)(2) and 17(a)(2) of the
1933 Act is measured by the disclosure available to the investor at the time the investor made the
commitment to purchase the security. The disclosure document available to the investor when it commits
to purchase the bonds in a primary offering is generally the Preliminary Official Statement, with the final
Official Statement prepared subsequent to the sale and sent with the confirmations. The Subcommittee on
Securities Law Opinions, Committee on Federal Regulation of Securities, ABA Section of Business Law,
Negative Assurance in Securities Offerings (2008 Revision) (the “ABA Report”), summarized the SEC’s
position as follows:
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[N]ew rules codified the SEC’s view that the potential liability of a seller of securities for
deficiencies in disclosure is based on the information about the issuer and the offering
conveyed to prospective investors at or before the time when the contract of sale is entered
into rather than the information in the prospectus sent with the confirmation of sale.

Because Rule 159 expressly applies to liability under Section 17(a)(2) of the 1933 Act, it applies
in the municipal context. As such, underwriters may ask underwriters’ counsel to address the Preliminary
Official Statement as part of the underwriters’ due diligence.  If underwriters’ counsel addresses the
Preliminary Official Statement, certifications obtained from the issuer (and, if applicable and to the extent
feasible, from other parties) and legal opinions (containing negative assurance or other comfort regarding
disclosure) from other counsel should also address the Preliminary Official Statement, as well as the final
Official Statement. Whether the Preliminary Official Statement is to be addressed in the letter should be
discussed at the outset of the representation.

Additionally, if reference to the Preliminary Official Statement is included in the negative
assurance letter, underwriters’ counsel should be mindful of any differences between the Preliminary
Official Statement and the Official Statement (other than with respect to “permitted omissions” under Rule
15¢2-12). Any differences between the two documents should be analyzed to determine if a supplement to
the Preliminary Official Statement is necessary in order to provide the requested negative assurance. If
there are changes to the disclosure and no supplement to the Preliminary Official Statement was prepared,
by including the Preliminary Official Statement in the negative assurance letter, counsel may be viewed as
stating its belief that such changes were not material and no supplement was necessary.

For a discussion of other issues regarding Preliminary Official Statements, see Comment (L), Date

of Assurance Regarding Preliminary Official Statement and Comment (N), Exclusions from Negative
Assurance.

(K) Underwriters’ Antifraud Liability

Underwriters in municipal securities transactions are subject to the antifraud provisions of Section
17(a) of the 1933 Act, Section 10(b) of the 1934 Act and Rule 10b-5 promulgated under Section 10(b).
Underwriters are also subject to the antifraud provisions contained in Section 15(c) of the 1934 Act.

An element of a private cause of action under Rule 10b-5 is the existence of materially misleading
misstatements or omissions in the offering document that were made or omitted with scienter. Scienter is
an “intent to deceive, manipulate or defraud” and may include recklessness. One way to establish the
absence of intent, or lack of recklessness, is to conduct a reasonable investigation concerning the accuracy
and completeness of the disclosure document.

In proposing Rule 15¢2-12, the SEC stated its view that underwriters, in order to satisfy their
obligations under the antifraud provisions, must have a “reasonable basis for belief in the truthfulness and
completeness of the key representations made in any disclosure documents used in offerings” and should
“review the issuer’s disclosure documents in a professional manner for possible inaccuracies and
omissions.” See Municipal Securities Disclosure, Exchange Act Release No. 34-26100, 53 Fed. Reg. 37778
(Sept. 22, 1988). Therefore, although the accuracy of a disclosure document is the responsibility of the
issuer of the bonds (see Statement of the Commission Regarding Disclosure Obligations of Municipal
Securities Issuers and Others, Securities Act Release No. 33-7049 (March 9, 1994), 59 Fed. Reg. 12748
(March 17, 1994) (the “1994 Interpretive Release™)), as recognized in SEC statements regarding the
responsibilities of underwriters, underwriters are required to investigate the accuracy and adequacy of the
disclosure. Underwriters’ counsel often is asked to assist in this activity.
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The scope and nature of an underwriter’s investigation will depend upon the particular
circumstances surrounding an issue and take into account such matters as materiality, reasonableness and
practicability. This investigation by underwriters is sometimes referred to as “due diligence,” but should
not be confused with the “due diligence defense” available to defendants under Sections 11 and 12 of the
1933 Act, neither of which sections is applicable to municipal securities. See John M. McNally, Due
Diligence in the Context of Municipal Securities Underwritings, 18 The Quarterly Newsletter of the
National Association of Bond Lawyers 42 (no. 1, March 1, 1997) (discussing the legal justification for
investigatory activity by underwriters in municipal offerings). See also American Bar Ass’n, Disclosure
Roles of Counsel in State and Local Government Securities Offerings 123 (3™ ed. 2009) (“Disclosure
Roles”) (discussing disclosure responsibilities of underwriters).

The receipt of a negative assurance letter from counsel to the underwriters is only one part of an
underwriter’s due diligence. Due diligence may also include, among other things, obtaining representations
from the issuer and other transaction participants, certifications from the issuer’s officers and other
transaction participants, “agreed upon procedures letters” from accountants, conversations with the issuer’s
management and other transaction participants, and other procedures the underwriters consider appropriate
under the circumstances. See the ABA Report.

With respect to due diligence by all members of an underwriting syndicate, according to the 1994
Interpretive Release, each member of the underwriting syndicate should either review the disclosure
document and raise questions (and have them settled to its satisfaction) if it sees any “red flags,” or
determine that the senior manager is performing an adequate investigation on its behalf.

This paragraph of this Model Letter (and similar statements or opinions from other counsel
participating in the transaction) provides evidence of appropriate investigation by the underwriters and the

absence of recklessness.

L) Date of Assurance Regarding Preliminary Official Statement

Although the model language provides the option for assurance regarding the Preliminary Official
Statement only as of its date, underwriters may request that the Preliminary Official Statement be addressed
both as of its date and as of the date of pricing or the date of the bond purchase agreement. If counsel is
inclined to provide assurance as of a date in addition to the dated date, consideration should be given to the
fact that, in many transactions, pricing may occur over multiple days. Therefore, caution should be taken
in addressing the Preliminary Official Statement as of the date of pricing in light of the uncertainty as to
exactly when pricing occurs and the continuing due diligence that is required through the pricing period.
Because of the certainty of the date, addressing the Preliminary Official Statement as of the date of the
Bond Purchase Agreement is preferable to addressing the Preliminary Official Statement as of the date of
pricing. Addressing the Preliminary Official Statement as of the closing date is not appropriate since the
Preliminary Official Statement is superseded by the final Official Statement.

For a discussion of other issues regarding Preliminary Official Statements, see Comment (J),
Preliminary Official Statement, and Comment (N), Exclusions from Negative Assurance.

M) Negative Assurance

The latter part of this sentence tracks the language of Rule 10b-5. The sentence is framed as
“negative assurance” that, in general terms, in the course of underwriters’ counsel’s representation of the
underwriters it did not learn of material untrue statements in the disclosure document or the omission of
any material information. Alternative formulations of the negative assurance sentence are also common,
such as “led us to conclude” in place of “caused us to believe,” and “no information” in place of “no facts.”

9
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The ABA Report suggests that these differences in formulation do not change the subjective nature of the
negative assurance being given. The sentence implies that if counsel discovered material facts in the course
of its representation of the underwriters, those facts have been disclosed in the Official Statement.
However, the sentence does not imply that counsel has made an investigation of every statement in the
Official Statement or undertaken to identify relevant facts not stated in the Official Statement. (See also
Comment (H), Continuing Disclosure Undertakings, above.) It only confirms that the work that
underwriters’ counsel did perform in connection with preparing and reviewing the Official Statement and
other diligence documents did not cause counsel to believe that the Official Statement contained a
misstatement or omission of a material fact. See the ABA Report.

The sentence also limits the negative assurance to the lawyers in the underwriters’ counsel’s firm
“rendering legal services in connection” with the bond issue. The ABA Report advises as follows:

A statement of negative assurance by a law firm necessarily expresses only the actual
subjective belief (i.e., conscious awareness) of those lawyers in the firm who have actively
participated in the process of preparing the offering document . . . .

When a law firm acts as counsel to the underwriters, the lawyers who work on the offering
are likely to be the only lawyers in the firm who are knowledgeable about the issuer. . . .

While some underwriters object to the inclusion in a negative assurance letter of ‘ring
fencing’ language to this effect, most lawyers believe that, based on custom and practice,
the negative assurance statement should be understood by the recipient to be based solely
on the knowledge of this limited group of lawyers.

Limiting the negative assurance in the manner suggested in the Model Letter makes explicit what the ABA
Report advises should be the understanding of the recipients.

Recipients often request, and the Model Letter provides, that negative assurance letters address the
Official Statement both as of its date and as of the closing date. Although most lawyers are willing to give
negative assurance as of the closing date, recipients’ liability is unlikely to be determined by reference to
that date (as noted above, under the SEC’s rules applicable to municipal securities, the time of sale is the
key reference point). Lawyers who give negative assurance as of the closing date often perform additional
procedures to update their work to the closing date.

N) Exclusions from Negative Assurance

Underwriters’ counsel typically excludes from the scope of its negative assurance (and therefore
from any implication of responsibility for) certain information provided by other parties or otherwise
outside the scope of what underwriters’ counsel can reasonably be expected to address. This list is subject
to adjustment (by either adding or deleting items, such as information concerning particular litigation) based
on the particulars of a transaction. The exceptions reflect the fact that other participants in the transaction
(e.g., underwriters, accountants, consultants, or issuer’s or borrower’s counsel) are either in a better position
to address such matters or that counsel does not bring any special expertise to bear on the topics involved.

When negative assurance refers to the Preliminary Official Statement as of any date other than its
date, counsel should consider excluding from its coverage of the Preliminary Official Statement the items
that Rule 15¢2-12(b)(1) says do not have to be in the deemed final (i.e., Preliminary) Official Statement:
“The offering price(s), interest rate(s), selling compensation, aggregate principal amount, principal amount
per maturity, delivery dates, any other terms or provisions required by an issuer of such securities to be

10
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specified in a competitive bid, ratings, other terms of the securities depending on such matters, and the
identity of the underwriter(s).”

For a discussion of other issues regarding Preliminary Official Statements, see Comment (J),
Preliminary Official Statement, and Comment (L), Date of Assurance Regarding Preliminary Official
Statement.

(0) Reliance by Other Parties

This Model Letter is intended only for the benefit of its addressees. Occasionally other parties,
such as the issuer or the conduit borrower, request a “reliance letter” allowing those parties to rely on the
letter of underwriters’ counsel as if it had been addressed to those parties. Underwriters’ counsel should use
its own judgment in deciding whether to allow others to rely on its negative assurance, recognizing that (a)
the primary purpose of the negative assurance from underwriters’ counsel is to assist the underwriters in
establishing a reasonable basis for their believing in the truthfulness and completeness of key
representations in the disclosure document as discussed in Comment (I), Underwriters’ Counsel’s Review
and Investigation Related to Negative Assurance, and (b) providing a reliance letter will expand the number
of parties to whom underwriters’ counsel may be liable. Also, the “negative assurance” paragraph of
underwriters’ counsel’s letter is limited by the terms of the engagement between the underwriters and their
counsel, based on a mutually agreed upon allocation of responsibility. Because those limitations may not
apply to third parties, underwriters’ counsel should consider describing them in its reliance letters.
Moreover, because the issuer or conduit borrower is responsible for the disclosure, “reliance” on
underwriters’ counsel expressions of belief is of little probative value as to whether the issuer or conduit
borrower acted negligently or with “scienter.”

Additionally, as the ABA Report states, ultimate purchasers of securities do not have liability under
the federal securities laws; thus, requests from ultimate purchasers for negative assurance are inappropriate.
In municipal securities transactions, a similar issue can arise with municipal bond insurers and other credit
enhancers. Although bond insurers and other credit enhancers potentially have liability for information
they provide for inclusion in the offering document, generally they do not have liability for other
information in the offering document; thus, requests from bond insurers and other credit enhancers for
negative assurance are not appropriate.

Model Rule 2.3 indicates certain prerequisites for undertaking an evaluation of a matter, whether
in the form of an opinion or otherwise, for a third party who is not a client. Giving opinions to non-clients
can, under certain circumstances and under the laws of some states, negatively affect the attorney-client
privilege and certain client defenses and claims.

Additional NABL Resources

Guidance on the role of underwriters’ counsel in municipal transactions may be found in Disclosure
Roles, a joint project between NABL and the ABA Section of State and Local Government Law and
Business Law Section, which provides a detailed discussion of the roles and opinions of various counsel in
bond transactions, including underwriters’ counsel. Disclosure Roles discusses the various formulations of
letters or opinions of underwriters’ counsel, as well as the legal framework for those letters, the
responsibilities of counsel in investigating and giving the opinion or advice, and the potential liabilities of
counsel. Also, many of the substantive legal areas discussed in the above Comments are covered in greater
depth in the “Securities Laws” section of NABL’s Fundamentals of Municipal Bond Law. Other NABL
publications may also be of some assistance to underwriters’ counsel in performing their role. For example,
the Model Bond Opinion Report (2003 Edition) provides helpful references to publications dealing with
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the drafting of legal opinions in general, and the Professional Responsibilities of Bond Counsel provides a
survey of the Model Rules that pertain generally to municipal finance practice.
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